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JURISDIC I ION
riiis is an appeal from thefinaljudgment of the district court in a civil case. I he
(\uiri nf Appeals has jurisdiction over this appeal pursuant to the provisions of I Jtah Code
V m 5 7R-2-2(?YiN / 1 n n / : > k

iSSiii: FRhShNil-1)
• * • ' ' uui ui in granting defendants Salt Lake Regional Medical
Center and Dr. Brian Moench's Motion for Summary Judgment by finding as a matter of
VIA 'IK- plaintiff^ required to present expert witness testimony as to the standaru oi care
-1'
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STANDARD OF REVIEW
S«. unar> judgment is appropriate in cases in which there is no dispute as to
genuine issues oi inalci >ai lau „I,J UI-J in.*\ w j \\u[\ , v
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On appeal, this court reviews die trial court's grant of summary judgment for correctness.
Hi gains v. Salt Lake County. 855 P.2d 231, 233 (Utah 1993).

DhlhRi'vllN/U A i: S 1 A H 1 kS
There arc no applicable determinative statutes.
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STATEMENT OF THE CASE
A.

Nature of the Case and Course of the Proceedings and Disposition Below.

This is a medical malpractice case. Plaintiff claims that the doctrine of res ipsa
loquitur applies in this case and, therefore, he is not required to present expert testimony
that the defendant health care providers breached an applicable standard of care or that
the breach caused him damage.
The plaintiff, Mr. Robert J. Baczuk ("Plaintiff), filed a medical malpractice claim
against Salt Lake Regional Medical Center ("Salt Lake Regional") and Dr. Brian Moench
("Dr. Moench") (collectively "Defendants") on July 8, 1996.
After much delay, resulting partially from Plaintiffs failure to designate an expert
witness in support of his claims, Defendants filed a Motion for Summary Judgment
asserting that there was no genuine issue in dispute as to any material fact and they were
entitled to judgment as a matter of law.
The District Court entered judgment in favor of Defendants and against Plaintiff
on August 23, 1999. Plaintiff filed a Notice of Appeal on September 10, 1999.
B.

Statement of Facts.
1.

Plaintiff Robert J. Baczuk was injured when he put his hand into a

snow blower at his home on November 18, 1994. Several of his fingers were severed.
Plaintiff underwent tedious surgery at Salt Lake Regional that same day. (R. at 1-2.)
2.

The surgery was performed by Larry Leonard, M.D. (R. at 6.)
-2-

3.

I I ie i n lestl lesia \ v as adi it lit listei eel I: y defei idai it Di I" loei id i (R at 2 )

4.

• T." :--:r- thai because of negligent care rendered during the

surgery, he sustained a thermal b JIH and oi pressure injury to his buttocks and a nerve
injury to his right leg and foot. (R. at 2.)
5.

""|I 111 i ledical testii r 101 ly is to tl ie coi lti at y

1 1 i = testii I I :)i IV of Cai : 1

J - loyai R N. vei ifie s that i u *ithei Salt I ake R egioi lal i IOI its agei its or ei nployees breached
any standard of care required of them while providing care during Plaintiffs surgery.
Nurse Moyar testified that ''neither Salt I.ake Regional Medical Center nor its agents or
employees violated any stunuau: oi ^tu ..hen providing care tc • 1" • li: Baczi lk " "
(R 48 49 )
b.

Di Jeffrey R. Saffle, an associate professor, department of surgery;

at the IJniversity ofUtali, Intermountain Burn Center, opined that:
[I]t is certainly true that not all neurologic ii ijuries of the type [Mr
Baczuk] [sustained] represent negligence or inadequate treatment
my own practice, patients with burn injuries occasionally develo'
peripheral neuropathies, despite attempts to protect them w ith
padding, positioning, and protection as exhaustive as the ones \ on
described in \oiir ieiiei
!ic etiology of such injuries is not always
clear, nor is it clear how me\ could ha\c k e n pre\enled. I often u 11
such patienis that the fact thai something went wrong does not mean
something was done wrong."
(R 50 51 (empl lasis h i oi iginal) )
7.

Di Moench testified as follows:
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Q. . . . you were familiar with some studies that indicated that these
kinds of injuries could be caused without regard to fault?
A.
There are some studies that suggest that there is not a good
correlation between the incidence of these injuries and the things that
we think cause these injuries, like length of surgery and so forth, the
point being that there's an incidence of random — what appears to
be random occurrence of these injuries that can't be accounted for by
the things that we think may be contributors.
(R. 53-54.)
8.

Further, an expert in the field of anesthesia, Cris G. Cowley, M.D.,

testified as follows:
Appropriate steps were taken by Brian J. Moench, M.D. and
other Operating Room personnel to position, pad, and care for
Robert Baczuk during the reimplantation surgical procedure.
Notwithstanding this, it appears that Robert Baczuk sustained an
injury to his sciatic nerve in the area of his right hip - this is a rare
but known complication of a surgical procedure including anesthesia
and can and does occur even though appropriate care is taken by the
health care providers.

A heating pad was utilized by Brian J. Moench, M.D. and the
other Operating Room personnel in connection with the
reimplantation procedure. This was necessary and appropriate to
prevent vasoconstriction at the surgical site. It appears that Robert
Baczuk sustained a burn and/or pressure injury to his buttocks during
the surgical procedure. It is difficult to determine whether the injury
is a burn or a pressure injury or a combination of the two as they
have essentially the same appearance. This injury is likely related to
the patient's weight (approximately 270-300 lbs.) and the length of
the surgical procedure (approximately 9 hours) - again, this type of
injury is a rare but known risk of a surgical procedure including

-4-
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(R. 101-102.)
SUMMARY OF THE ARGUMENT
\ p,ainin ; ;; a medical malpractice actioi 1 is required to establish the applicable

the health care provider's negligence Hiadw icK \ ^ \ L c k n. " '> *

;>

' * -v ' * v ^ l

*,; P ] o$s'. These elemcius musi normally be established through expert lestimum.
Dalley v. Utah Regional Med. Cu.,

i! P.2d 193,. 195-96 (Utah 1990^ While the
:.- _enc:ai . ...^. ;;.w ou^iiiie

iequiies that the piaintill make a showing ih :* ,K
•.cur absent negligence. Robb v. Anderton. 863 l\2d 1331 (Utah Ct. V-- * 199).. In
order to establish the presence of negligence, the doctrine generally necessitates the
u. :: •. ;,k .-... w^ iJiiKome is more hi-ei)
the result ol'nealicence than s<-

"

,;_\vAji; .. i I ^ K . . . -

v
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(Utah 1980).
Here, Pun. ,M 1"emerged from, hand surgery with a bi irn and ''or pressure injury to his
h M I aii'il »i in ni i in| i

ni i In . i M'IM It r iiiiinl lii it I lie! t" is no evidence to support a

finding that Salt Lake Regional oi Di Is Ic t: i ic lit bi eacl le :I tl le stai idard of :at e in tl lis cz .s ::
Plaiiitifrs attempt to apply the doctrine of res ipsa loquitur, must fail, as he has failed to

establish the foundational requirements of that doctrine. Defendants have presented
evidence that the standards of care, applicable to each, were met in the treatment of
Plaintiff in this case. As a result, the District Court's order granting summary judgment
in favor of Defendants should be affirmed.
ARGUMENT
THE DISTRICT COURT DID NOT ERR IN GRANTING
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT BECAUSE
PLAINTIFF HAS FAILED TO PRODUCE SUFFICIENT EXPERT
TESTIMONY TO RECOVER FOR MEDICAL MALPRACTICE.
A.

Summary Judgment is Appropriate in the Absence of Expert Testimony
That Defendants Breached the Standard of Care by Which They Are to be
Measured and Such Breach Proximately Caused Plaintiffs Injury.

In order for a plaintiff to sustain a prima facie case of medical malpractice, he or
she must establish (1) the standard of care by which the health care provider's conduct is
to be measured, (2) breach of that standard by the health care provider, and (3) that the
injury was proximately caused by the health care provider's negligence. Chadwick v.
Nielsen. 763 P.2d 817, 821 (Utah Ct. App. 1988): see also Kent v. Pioneer Valley Hosp..
930 P.2d 904 (Utah Ct. App. 1997). A plaintiffs failure to present evidence establishing
any one of the three elements "justifies a grant of summary judgment to the defendant."
Dikeou v. Osborn. 881 P.2d 943, 946 (Utah Ct. App. 1994).
It is well settled law that in order for a person to recover for medical malpractice,
he or she must produce expert testimony regarding the standard of care required of the
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defendant. Dalley v. Utah Regional Med. Ctr.. 791 P.2d 193, 195-96 (Utah 1990);
Nixdorf v. Hicken. 612 P.2d 348, 352 (Utah 1980); Chadwick v. Nielsen, 763 P.2d 817,
821 (Utah Ct. App. 1988); Hoopiiaina v. Intermountain Health Care. 740 P.2d 270, 271
(Utah Ct. App. 1987). Defendants recognize that limited exceptions to this general rule
exist, however, they are not applicable in this case.1 Furthermore, "the plaintiff must
produce expert witness testimony that the medical provider's negligence proximately
caused the plaintiff injury." Butterfield v. Okubo, 831 P.2d 97, 102 (Utah 1992) (citations
omitted).
B.

Plaintiff Has Failed to Establish the Foundational
Requirements for Application of Res Ipsa Loquitur.

An exception to the general rule requiring Plaintiff to provide expert testimony
regarding the standard of care may exist when a plaintiff relies on the doctrine of res ipsa
loquitur. However, for the doctrine, and therefore the exception, to apply, Plaintiff must
meet three foundational requirements. Plaintiff must prove that:
(1)
the accident was of a kind which, in the ordinary course of events,
would not have happened had the defendant used due care,
(2) the agency or instrumentality causing the accident was at the time of
the accident under the exclusive management or control of the defendant;
and
(3)
the plaintiffs own use or operation of the agency or
instrumentality was not primarily responsible for the accident.

1

The exceptions will be addressed in part B of this brief.
-7-

Robb v. Anderton. 163 P.2d 1332 (Utah Ct. App. 1993).
Plaintiff has not and cannot establish the first element of the doctrine.
The only evidence in the record is that the injuries sustained by Plaintiff can and
do happen despite the exercise of due care on the part of all health care providers.
Plaintiff contends that because his injury was away from the surgery site, expert
testimony is not necessary to create an inference of negligence. He does so by relying on
Dalley v. Utah Valley Regional Medical Center. 791 P.2d 193 (Utah 1990). Although the
Utah Supreme Court, in Dalley. presumed, as a basis for reversing summary judgment,
that it was within the common knowledge of laypersons that it not usual for a woman
with a healthy leg to go into an operation for another part of her body and exit with a burn
on her leg, the Court has subsequently held that:
[E]ven when common knowledge and experience may appear to provide an
adequate foundation for drawing an inference of liability, a defendant may
challenge the adequacy of that foundation with evidence showing that the
drawing of such an inference is actually beyond the realm of common
knowledge and experience. Thus, a defendant is entitled to produce expert
evidence to that effect. This evidence may show that res ipsa loquitur is not
sufficient to defeat a defendant's properly supported motion for summary
judgment by demonstrating an absence of a factual issue as to a particular
element of negligence.
King v. Searle Pharm.. Inc.. 832 P.2d 858, 863 (Utah 1992).
The Court, in King, discussed the interplay between the doctrine of res ipsa
loquitur and expert medical evidence submitted by a defendant in a medical malpractice
case. The Court, referring to its analysis in Hunt v. Hurst. 785 P.2d 414 (Utah 1990),
-8-

affirmed that "the mere invoking of res ipsa loquitur in response to a defendant's motion
for summary judgment is not sufficient to create a material issue of fact." King. 832 P.2d
at 863. "Otherwise, summary judgment would never be available to a defendant in a res
ipsa case." Id,
The defendant's expert, in King, stated in his affidavit that the plaintiffs injury
could have occurred absent any negligence on the part of the defendant and that, in his
professional opinion, the injuries suffered by the plaintiff were not caused as a result of
any negligence or fault on the part of the defendant. kL The Court held that because the
counter-affidavit submitted by the plaintiff was insufficient, the testimony provided by
the defendant's expert was sufficient to defeat the presumption that the occurrence of
such an injury can be deduced from common experience and knowledge, and,
accordingly, that the plaintiff could not rely solely upon res ipsa loquitur to create a
material issue of fact sufficient to avoid summary judgment. kL at 864.2
The King Court's analysis on this issue was based largely on its prior holding in
Hunt v. Hurst. 785 P.2d 414 (Utah 1990). In Hunt, the Court upheld a grant of summary
judgment in favor of a defendant orthodontist in a dental malpractice case because the
injured patient failed to present evidence controverting expert affidavits and deposition
testimony which asserted that the orthodontist had not breached any standard of care, nor
caused the injuries, and, further, that the injuries complained of by the plaintiff were of a
2

The King Court ultimately reversed the summary judgment order on other grounds.
-9-

kind that could have happened in the absence of negligence. IdL at 415-16. The Court
emphasized that res ipsa loquitur availed the plaintiff nothing, because the "first element
of [the doctrine] is proof that the event or factor causing the damage would not have
ordinarily happened except for someone's negligence." Id at 416 (citation omitted).
Similar to the plaintiff in Hunt, in the present case, Plaintiff failed to aver facts to
rebut Defendant's summary judgment motion and supporting affidavits and other
testimony. Plaintiff has relied solely upon a theory of res ipsa loquitur. Such reliance is
insufficient to avoid summary judgment in this case.
Plaintiffs reliance on Dalley does not help. The Court, in Dalley. held that the
inference of negligence can be rebutted by the defendants in the following manner:
If any defendant can come forward with a conclusive exculpatory
statement or explanation of how the injury occurred, then the
doctrine of res ipsa loquitur will not apply because there is no longer
a need for an inference of negligence or causation.
Id. at 199. The inference of negligence, urged by Plaintiff in this case, has clearly been
rebutted.
Plaintiff awoke from his surgery with what appeared to be a "burn" and/or
pressure injury on his buttocks. Such injuries are rare but known complications of the
type of surgery Plaintiff underwent and can and do occur in the absence of negligence.
Indeed, Dr. Cowley has testified that Mr. Baczuk's injury was likely related to his weight
(270-300 lbs.) and the length of the procedure (approximately 9 hours).
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In any event, the authority upon which Plaintiff relies, Dalley. Beaudoin v.
Watertown Memorial Hospital. 145 N.W.2d 166 (Wis. 1966), and Wiles v. Myerly. 210
N.W.2d 619 (Iowa 1973), can all be distinguished from the present case because the
defendants, in those cases, did not offer uncontroverted expert testimony to rebut the
inference that liability could be deduced from common knowledge and experience.
Indeed, the Court in Beaudoin recognized that it would refuse to permit use of the
doctrine of res ipsa loquitur in cases where it is shown that the doctor or hospital
employees did use the requisite degree of care, judgment and skill, and without fault an
unpredictable or untoward result occurred. Beaudoin. 145 N.W.2d at 170.
The injuries sustained by Plaintiff can and do occur in the absence of negligence.
Defendants have provided uncontroverted expert testimony that Plaintiffs injury can and
did occur in the absence of negligence on the part of the Defendants. As a result, Plaintiff
can not rely on the doctrine of res ipsa loquitur for an inference of negligence in this case
and summary judgment was appropriate.
CONCLUSION
Injuries of the type sustained by Plaintiff can and do occur, despite due care by all
health care providers. Plaintiffs reliance on the doctrine of res ipsa loquitur does not
obviate the need for expert testimony in this case. Dcf iidants have provided uncontested
testimony that Plaintiffs injury occurred in the absence of negligence. As a result, an
inference of negligence is not appropriate. Because Plaintiff can present no expert
-11-

testimony indicating that the defendants acted negligently in this case or that such
negligence caused him injury, summary judgment was appropriate. The District Court's
order granting summary judgment in favor of Salt Lake Regional and Dr. Moench, and
against Mr. Baczuk, should be affirmed.
Dated this f"J

day of March, 2000.
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